“visions of Art. 11-1 (Rape) are es-
sentially the same as former Sec.
490 except it uses the modern termi-
nology of sexnal intercourse by force

On January I, 1902, a new Criminal Code hecame
effective in Illinois. This paper discusses the prin-
ciples and rationale of Article 11 (Sex Offenses)
of the new Code.

= former terminology of carnal knowl-
cedge of a female forcibly and
‘against her will.

The provisions of Art. 11 2 and
11-3 replace the outmoded and out-
dated terminology of former Sec. 141
Crime Against Nature). Art. 11-2
defines deviate sexual conduct to
mean any act of sexual gratification
involving the sex organs of one per-
son and the mouth or anus of
another, as compared to former Sec.
141 which merely prohibited the
“infamous  crime  against nature
either with man or beast.”” There
_was considerable litigation and con-
ision under former Sec. 141 as to
e specific acts included in the
ime against nature,

By MORRIS J. WEXLER

means of four policy consideratio
. The protection of the indivl
'trom forcible sexual attacks, =
Ther prol.ect.lon of the young and i
mature from sexual advances,
older and more mature individ
3. The protection of the institution of
marriage and normal family rel
tionships ' from sexual ¢ond
which tends to destroy them. =
. The protection of the public fra
open and notorious conduct w!
‘disturbs the peace, tends to promo
‘breaches of the peace, or open
flouts accepted standards of mo
ity in the community.

ong the major problems at-
cked in drafting the sex
nses provisions of the New Crim-
Code were those of rationalizing 2
alties among various offenses,
:v.mmatmg inconsistencies and ob-
urities in the use of language,
t!.onahmng the underlying prin-
les amoug various offenses and

Art. 11-3 remolds former Sec. 141's
Crime Against Nature into an un-
onsented to forcible sexual assault
apon a person comparable to rape
except that it involved deviate
ual conduct. Under former Sec.
41 there could be no consent to
fate sexual conduet. Under Art.
= 11:3 the deviate sexual conduct, if
nsented to, would not be a deviate
xual assault.

owmg ‘provisions of formcr__?;:
~88: Abduction of Chaste'

-_—

Criminal sanctions are applied f
violations of these policy consid
tions. There are no criminal san
tions for sexual conduct betwe
consenting adults unless it affects
one of these policy consideratio

jﬁ (Sec. 75) ; Marrying a Biga- =
(Sec. 77); Indecent Liberties
t Child (Sec. 109); Crime
Nature (Sec. 141); Prosti-
‘and places for Prostitution
andering (Secs. 163 through
; Incest (Secs. 374-375); Ob-
ene Books (Secs. 468-172 (a));
Statutory and Forcible Rape (Sec.
+490); and Seduction of Chaste Fe-
~males (Sec. 537).

‘Art. 11 (Sex Offenses) seeks to
ationalize the underlying principles
ongst the various sex offenses by

The Protection of the Young and

Immature From Sexual Ad-

“vances of Older and More
Mature Individuals

_ Art. 11-4  (Indecent Liberties
with a Child); Art. 11-5 (Con-
tributing to the Sexual Delinquency
of a Child) and Art. 11-6 (The
Indecent Solicitation of a Child) are
eoncerned with non-violent sexual
ts with children, These acts are
wsually consented to by the child
OTORER, 1062

The Protection of the Individual
From Forcible Sexual Acts
Art. 11-1 (Rape), Art. 11-8 (De
viate Sexual Conduct),

Art. 11-3 (Deviate Sexual Assault
are the crimes by which we seek
protect the individual against t
forcible sexual aggrhsmons The pr
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* and against her will rather than the _

tory Rape, Ind ;
Child, . Co;ﬁ?ibu g.to th ;
quency of a Child, and Crime against

Nature. Art. 11-4 is the felon '

above the age of 1% years wh
forms or submits to any of -

lowing acts with a child un'

tﬂumpu ‘Rape).

(b) Any Mg*o eviate sexual 0oh
(Crime againat Nature), .

(e) Any lewad fondling or touo m
A ohild with the intent to

the mexual desires of the ehil

* pergon (Be!\ml Crime

Ohtidren), - -

The felony prov:smns of A
are dlrectgdf‘t
knowingly and
izes an immat

Art. 11-4 (b) prov:des three
1twe defensqn to indecent i

174

0 older person-m
,hbcrately icti

the defendnnt tqﬁ,:a:se the
must present some cvulence ),
affirmative defenme “of Art
Sub-section (b), 'unm not intende
minimize the seriousness of offenses
of indecent liberties with child,
rather to mitigate the possibility of
a totally unJustlﬁed penalty.




ABOUT THE AUTHOR

s ' J. Wexler, Chicago, is secretary of
Joint Committee of the Ilinois State and
Bar Associations to revise the Crim~
inal Cod-. He is vice chairman of the ISBA
: ina! Law Section and is a former mem-
G L of the Board of Managers of the Chicago

B Mwu

) ieved the child was of the age of
6 or upwardq at the time of the act
piving. rise to the charge.” This

hstantially changes existing Tlli-
10is law inasmuch as Statutory Rape
absolute liability statute in
‘there was no defense as to the
of, the girl. The affirmative de-
nse of b (1) removes this felony

he child Lnowmgl) -md (Ie!:ber'lte]y,
person who engages in acts with
inother behevmg honestly that such

. exhibited the dangerous propensity
;cgo victimize the immature.

. utes to the dehnquency of a child,

been previously married. Since Art.
11-4 was directed to the victimiza-
tion of an immature child from
sexual conduct, there is little reason
to protect the child prostitute or the -
child previously married. Realism
requires that some ﬂextln[lty be
afforded in the assumption of imma-
turity based solely on age. Marriag
of the parncs as a defense, as was
the case in Statutory Rape, is elimi-
nated because of the public policy
that marriages shall not be coerced.
by criminal law or substituted fo
pumshment

The felony prov:ston of Art. 11-4
is directed to the more gross abus
of the young and the subjective guil
of the accused. In contrast, Art. 11
and 11-6 are misdemeanors and
tain the absolute liability approac
Art. 11-5 provides for the misde
meanor of contributing to the sexu
delinquency of a child. The pro
sions of the Fam:ly Court Act are
still retained in Chapter 23 in regar¢
to all other conduct which contrib-

The policy of Art. 11-5 is to d

courage premature venturcs ¢
sexual experiences with
under the age of 18. Art. 11-5 i

cern for the subjective guilt of the
accused. It is intended to operate
as a lesser included offense to Art
11-4. There are two elements to
contributing to sexual delinquency
(1) the sexual act; (2) the participa-
tion with a child. The acts outlined -
in Art. 11-5 overhp with all of the
acts set forth in Art. 11-4 with a
further broadening of sexual partici-
pation to include any lewd act done
in the presence of a child. Art, 11-5
(b) indicates that Contributing to.
the Sexual Delinquency of a Child is
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. marriage

an absolute lability statute by stat-
ing that it is not a defense to con-
tributing to sexual delinquency of a
child that the accused reasonably
helieved the child to he of the age of
eighteen or upwards. There is no
defense of prostitution or previous
inasmuch as the public
policy is to disconrage sexual activi-

~ ties with children under 18 regard-

less of their prior sexual experience.
Art. 11-6 (Indecent Solicitation of

~a Child) proseribes a narrow class of

acts, namely, the invitation or solici-
tation of a ¢hild to engage in some
sexnal act condemned in either Art,
11-4 or Art. 11-5. It is intended to
cover those cases which fall short
of the attempt provisions under
Art, 8-4. The age limit of the child
solicited is under the age of 13, This
relatively low age limit was selected
hecanse this provision was directed

at pathological and not impudent

solicitation. This is also an absolute

liability statute.

The Protection of the Institution
of Marriage and Normal Family
Relationship From Sexual
Conduct Which Tends to
Destroy Them

he policy consideration of Art,

11-8 (Fornication); Art. 11-12
(Bigamy): Art. 11-13 (Marrying a
Bigamist); Art. 11-10 (Aggravated
Incest) and Art. 11-11 (Incest) is to
avoid the imposition of criminal
penalties in matters of principally
private moral concern. In Adultery
(Art. 11-7) and Fornication (Art.
11-8) 1t is the combination of sexual
interconrse and the accompanying
notoriety that makes this a eriminal
offense.  Former Sec. 46 provided
criminal sanctions for a “man and
woman who live in open state of
adultery and fornication.” Art, 11-7
and 11-8 punish this same conduct
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“if the behavior is open and notori-
us.” Thus, under both the old and
new law there must be a holding out
to the community that the persons
cohabiting or having sexual inter-
ourse are husband and wife. The
alty for adultery is more severe

n fornication since adultery in-
volves an affront to a specific mar-
riage relationship rather thun the
general institution of marriage. Mar-

age should not be coerced by
iminal law or substituted for pun-

m : A RN

t. 11-12 (Bigamy) and Art. 11-

3 (Marrying a Bigamist) arc sub-
tantially the same as former Secs.
d 77. Bigamy involves an af-

o the institution of marriage

> abuse by one of the spouses
becomes entangled in such an

. Further affirmative defenses
provided in Art. 11-12 for a

_ reasonable mistake as to the death
_prior spouse and when the

Art. 11-10 (Aggravated Tncest)
and  Art. 11-11 (Incest) replace
former Secs. 374 and 375. The major
policy considerations in aggravated
incest is the conflict between wheth-
er the conduct between the persons
should be prohibited because of the
biological risk of genetically defec-
tive offsprings or to prevent the
abuse of family authority. The pol-
icy consideration in Art. 11-10 is to
prevent abuse of family authority
and the destruction of the family.
Accordingly, where former Sec. 874
stated: “rudely and licentiously co-.
habit” we have stated that the father
commits aggravated incest with his
daughter if he has sexual inter-
course, or any act of deviate sexual
conduct even though no genetically
defective offspring would be the
result of deviate sexual condu
Similarly, until a female arrives a
the age of 18 years, she is not suffi
ciently mature to be free from undue
parental pressure to submit to sex
ual advances. Accordingly, the defi-
nition of “daughter” was broadene
to include a blood daughter regard.

_ The Board of Govarnors of the Association of Wives of Illincis Lawyers held a

macting at the I5BA Workshop session September 14 in Chicago.

Shown (left

~ to right) ara Mrs, Horace A. Young, Chicago; Mrs, Stanford S. Meyer, Belle-
g vill:l:' Mrs, Peter Fitzpatrick, Chicago; and Mrs. Mason Buli, Morrison, AWIL

President.

!

less of age (genetic policy consid-
eration) and also a stepdaughter or
adopted daughter under the age of

.18, without regard to genetically
defective offspring.

The provisions of Art. 11-11 (In-
- cest) contracts the former law so
that incestious relationships are no
longer based on the relationship
set forth as prohibited hy the Mar-
riage Act, which led to the anoma-
~ lous situation of Illinois recognizing
i as valid a marriage between first
using  consummated in  another
~ state but condemning as incest each
“act of sexual intercourse.

~ The Protection of the Public From
Open and Notorious Conduct
Which Disturbs the Peace;
Tends to Promote Breaches of
the Peace; or Openly Flouts
Accepted Standards of
Morality in the
Community

he provisions of Art. 11-9 (Pub-

lic Indecency); Art. 11-14
(Prostitution) : Art. 11-15 (Soliciting
Prostitution) ; Art. 11-16 (Pan-
dering) : Art. 11-19 (Pimping); Art.
.17 {Keeping Place of Prostitu-
n); Art. 11-18 (Patronizing a
Prostitute) and Art. 11-20 (Obscen-
ty), are concerned with the protec-
tion of the public from sexual con-

i Contact a msmbtr_""-'-n)f.:";t.?;' Bt
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duet which flouts accepted standards
of morality. iy %

Al't_. 11'9 (Public Indeceney)“is ~di

directed at sexual conduct which
falls into the public nuisance cate-
gory. There are two elements : (1) a%
sexual act (intercourse — deviate
sexual conduct — lewd exposur
lewd fondling or caressing the bod
of another person of the same sex)
(2) performance in a “public place,”
which is specifically defined for pu
poses of this Section, 2 pine
Art. 11-14 (Prostitution) is direct
to the criminal sanctions to be.

. plied against prostitutes. The ¢

mon law did not punish the pros
tute per se but only punished the
public nuisance aspect of prostitu~
tion. Former Section 168 punishe
an inmate of a house of ill fame or
assignation or a person who solic-
ited on a street, alley, park, or other
place in any Village, State or Incor~
porated Town. Under the form
law a discrect prostitute could ca

on her trade if she avoided soliciting
in certain places and performed the
sexual act outside a bawdy house,
It was a historic accident rather than
a policy decision that Timite '
criminal “controls of prostitution.
Under Art. 11-14 a prostitute may

a male or female and all methods
soliciting are punished. There ar

.
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" no inmate or “situs” provisions but
.. rather a definitive statement of the
“act proscribed.

Art. 11-15 prohibits soliciting for
rostitute. This is directed at the
runner or contact man for the pros-
titute. Under former Secs. 163 and
327 the accused not only had to
actively solicit the invitee, but the
_invitee must have been prevailed
upon to visit the place of prostitution
hefore he could be convicted. Under
“Art, 11-15 the success or failure of
! e solicitor, the response of the
p}:ospectivc customer and the locale

“to the commission of the crime.

-~ Art. 11-16 (Pandering) is directed
at the recruiter or the business man-
ager of prostitutes. The emphasis
.'g;’di-ﬁ,thia, article is shifted from the
‘@chnique by which the panderer
accomplishes his objective and is
rected to the striving to accom-
ish the objective of placing the
prostitute in business or keeping
her in business.

CArt. 11-19 (Pimping) is directed
‘at the prostitute’s consort who lives
rnings. A person who regu-
eives money from a prosti-
tite entially in the entrepreneur
‘class in the business

L]

" Other members of the AWIL Bo

right)
immediate

of the solicitation are not relevant

complex of

ard who attended

Mrs. Albert Sailkley, Danville, Board Secretary: Mrs. Owen Rall, Chicago,
past president of the Board; and Mrs. Amos M, Pinkerton, Springficld.

prostitution. Art. 11-18 does not
place criminal liability on those wh
deal with the prostitute in normal
business transactions. ]

Art. 1117 (Keeping a Place o
Prostitution) is directed at the per-
con who has or exercises control
over the use of any place which could
offer seclusion or shelter for the
practice of prostitution. This provi
sion is broader than the former pro
vision and imposes liability on a
person who knows or obtains indi
rect knowledge that a place under
his control is being used for prostis
tution.

Art. 11-18 (Patronizing a D'rosti-
tute) applies criminal sanctions to
person who patronizes a prostitutes
The age of the parties, the privacy &
of the place and consent are n
relevant to the prohibition of th
conduct, vl -

Art. 11-20 (Obscenity) is directe
at the commercial dissemination of
obscenity. The affirmative defense
in this Section reserve crimina
punishment for those situations i
which obscenity is disseminated

~ strangers for gain, The private non
~ commercial dissemination betwe
adults is not a criminal offense.

the meating were (left to
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Lyle W. Allen (left), Pe-

oria, editor of the Insurance’
 Law Section’s Nawsletter,
has a few words at the
Workshop session with two
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~ of Governors, Peter Fitzpat-
rick (eenter), Chicago, Third
Vice President, and George
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